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jury who finds the existence of a mitigating factor may consider
such a factor established for purposes of this subsection, regardless
of the number of jurors who concur that the factor has been
established. A finding with respect to any aggravating factor must
be unanimous. If an aggravating factor set forth in subsection (n)(l)
is not found to exist or an aggravating factor set forth in subsection
(n)(l) is found to exist but no other aggravating factor set forth in
subsection (n) is found to exist, the court shall impose a sentence,
other than death, authorized by law. If an aggravating factor set
forth in subsection (n)(l) and one or more of the other aggravating
factors set forth in subsection (n) are found to exist, the jury, or if
there is no jury, the court, shall then consider whether the aggravat-
ing factors found to exist sufficiently outweigh any mitigating factor
or factors found to exist, or in the absence of mitigating factors,
whether the aggravating factors are themselves sufficient to justify
a sentence of death. Based upon this consideration, the jury by
unanimous vote, or if there is no jury, the court, shall recommend
that a sentence of death-shall be imposed rather than a sentence of
life imprisonment without possibility of release or some other lesser
sentence. The jury or the court, regardless of its findings with
respect to aggravating and mitigating factors, is never required to
impose a death sentence and the jury shall be so instructed.
1 Imposition of Sentence
"(1) Upon the recommendation that the sentence of death be
imposed, the court shall sentence the defendant to death. Otherwise
the court shall impose a sentence, other than death, authorized by
law. A sentence of death shall not be carried out upon a person who
is under 18 years of age at the time the crime was committed. A
sentence of death shall not be carried out upon a person who is
mentally retarded. A sentence of death shall not be carried out upon
a person who, as a result of mental disability—
"(1) cannot understand the nature of the pending proceedings,
what such person was tried for, the reason for the punishment,
or the nature of the punishment; or
"(2) lacks the capacity to recognize or understand facts which
would make the punishment unjust or unlawful, or lacks the
ability to convey such information to counsel or to the court.
"Mitigating Factors
"(m) In determining whether a sentence of death is to be imposed
on a defendant, the finder of fact shall consider mitigating factors,
including the following:
"(1) The defendant's capacity to appreciate the wrongfulness
of the defendant's conduct or to conform conduct to the require-
ments of law was significantly impaired, regardless of whether
the capacity was so impaired as to constitute a defense to the
charge.
"(2) The defendant was under unusual and substantial duress,
regardless of whether the duress was of such a degree as to
constitute a defense to the charge.
"(3) The defendant is punishable as a principal (as defined in
section 2 of title 18 of the United States Code) in the offense,
which was committed by another, but the defendant's participa-

